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Name & Address of the Appellant & Respondent

M/s. Swastik Ceracon Ltd.

cnW~~~~ if ~ 3TJ'l'.fcf ~ % w "cf6 ~~ cFi ~ <1mR~ ~
«al; T; Fe 3rf@art at 3rfta ur g7era 3me4awd mqr & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ '{i'{tjjl'{ cpf 'TRT!ffUf ~ :
Revision application to Government of India :
(1) ah; url yc 3rf@,fm, 1994 cBI nrr 3ia«f Rt4 aal; g mi a a
~ 'cfRT 'cbl" "'3cf-tITTT cfi qer vvg a ainfa g+tern 3ma 'sra fr, d war,
fa iaGu, lua f@mt, aft if#ca, #la lq rat, zir rf, { fecal : 110001 'cbl"
al u1Rt afeg [

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) af Section-35 ibid:

(ii) <1iG l=!RYf 'cJft mfrr mr,a ura }t grf aar a fa#t mu&Ir zu arr ala
B m fcITTfr nverrz a qi qvrr ia a urd g rf B, m [4Rt aqurIR zqr aver
'qrg cf6 fcITTfr cblx{<;ll~ B m fcITTfr -~0-s1i11x B m l=flCYf a 4fa5u khr g& st I

(ii) In case of. any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(&) '+IT«'f a are fat , zuqr Pl llf fa a l=flCYf ~ m l=flCYf a faff ii sqzjtr zre
~ l=flCYf -crx '3tll I <l zsa #R a i it '+IT«'f a as fh4 , zur var Pl llf fa t1

21
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. ·

(c)

zrR res nr par fg f@ rd are (ua u per #t) frn:ricT fcITTrr 1TTlT
+=rrC1 'ITT I
In case of goods exported outside India export to Nepal~L®li, without payment of
au». .#>
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er aifa sgl4a # qlaa zrc # qrar fg wt sq€t a#fee rr c#I" 7TTf ~ 3Tlx
ha sr#gr sit e en vi fm # aif@a azgr, 3rft gr qfRa atrv zu
arafa 3rf@fa (i.2) 1968 Ir 109 err fga fa; mg st
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \:lcllli=i-i ~ (3"flf@) Pill½lclc-11, 2001 cfi R[fl=f 9 cfi 3Wffi FclPIFcfcc'. >fCf?f ~
<g- at ufi i, hf 3rat a wf me )fa fat ftmru #flu ea-rt ga
34la 3rat at at-t uRji #a arr fa 3r4a fan Gnr a1Reg1 si er arr <. l
j{..cll!ift~ cfi 3Wm eTm 35-~ "B R'cfl"ffif -cifl" cfi :f@R cfi ~ cfi w~ t'roITT-6 'tlIBFf c#r ~
ft it# aR I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf43ma # mer ui viea va car q? zn 6ma an zt at wr1 2oo/
it'R, :f@R cBl" ug 3kt uri viaa y ala a unar st fil 1000 /- cITT ffi :f@R cBl" .
"GITT" I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zyc, #hr Gara zye vi ara 3r4lat; znfeww f 3r8la-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tr sari zycen 3r@fr , 1944 c#r tfRT 35- uocfr/35-~ cfi 3Wffi:-
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaur eris if@ra ftme ft zrc, at gr«a gr«ca v ara
ar4tarn urn1f@raw a6t fa? 4)fer he cit • 3. Ir. #. g, +{ f4cat at g

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) saffga qRb 2 (1) i aar arr sratar #t r@ta, s4tit #a m i +frzrca, #tu qr rca g hara 3r4qt#tu nznf@raw (Rre€) #t ufga 2fa f)feat,
31$½<:ilcsllci Ti w-20, ~~ 51ffclc&1 cbl-lll\:1°-s, irmufr "11T'<, -:l-!$l-lcilcsllci-380016.

I

(b) To the west regional bench of C!Jstoms, ExcisEi & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Megh.ani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3Nlci.-J_ ~ (3"flf@) Pill½lcl<:1\ 2001 cITT mrr 6 cfi 3Wffi >fCf?f ~--!Z-3 lf f.i'cfl"ffif
fag 3rjar 3rat6Rt rzrf@eras0i 6t n{ 3rft cfi fcRria 3J1f!C'f fcp-q TflZ ~ cBl" 'qf< 4fezif afea
si sa zrca a6t qi, ans #t -i:rrT 3lR wrmr 11m -qr·WTT ~ 5 C1fflr <TT ~ cflB t cf6f
~ 1 ooo /- ffi ~ irfr I ui sar zca at min,'an 6t l=fPT 3fR" Wrmf <Tm ~
q, 5 C1fflr <TT 50 C1fflr WP "ITT m ~ 5000 /- ffi ~·\i'AI irfr I "Gi6T ~ ~ c#r l=fPT,
~ cBl" -i:rrT 3lR wrmr 11m ~ ~ 50 C1fflr n vnr ?& asi 6q; 1000o /- it'R,
~ il<fr I cBl" ffi fl$lllcb xRin-cl'< cf> rfP=r "ff ~\'.51l1?bct ~cp Wfc cf> xt=iLf viier #t "Gfm I "lIB
Ire Ua en # fa4tRa mr4GR cb ar-5£ cf) ~ cBl"~TT cpf "ITT

i
I

The appeal to the Appellate Tribunal shall be fil~id in quadruplicate in form EA-3 .as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall beaccompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5;000/,. :and Hs.10,000/
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 l~c arfd.above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar .of a branch of any
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nominate public sector bank of the place where the bench o any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) z,fz 3mar ia{ smiirmar sir % m~ '@3TIGW * ~ tffffi <ITT 'TTT'fR~
wr·· ~· fcom \J[Rf ~ ~ -crv:r * ~ ~ '1ft fcn ftr&r ~ cpflf ~ m * ~ .:r~~ ~
~cpl ~~m~ fficITT'< cpl ~ 3~fclim \Jllm t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As tre case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC'lll ~~1970 ll[!T~ .cBT~-1 cfi 3TT'fTm~·~~
Ua 3rd zu pa met zrenfenR fufua qf@rant # smear a rat 4t va If R
.6.5so ha al Ir1rcr yen fae cm zitaft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer 1:1 court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z sit iifer mil not firu ava [ii #t 3m 'lfr ~·~ fcnm \jf@T t
Gil ft zca, a€hu srraa zyca vi harm r9tu nrznf@raw (muff@f@) fz, 1982 'if
ffea a
Attention in invited to the rules covering these and othe- related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #rir era,a4r3eu rca viaa 3rd4tr uf@raw (@@ta h uf 3rdhiihmaii ii
ah#tzr 3eu rca 3f@1fez,G, &&y9 Rtnr 39n h 3iii fa#rzr(ian-2) 35f@11#2%y(2&y fr
ican 29) feciia : a.¢,2a&9 5it Rt fa#tr 3f@)err#, r&%¥ cfi'I" '!.ITTT Om~~c!TT afr~cfi'I"
~t, ?JU fc:im R6 a{ pa-uf smr near 3rfrarf , GJ"Qra fa zanrh 3iaa 5ran Rt arc:r cffiifl"
3rhf@ ezr if@raatuc 3rf@art
#&tzr 3euT rea vihash3iaiaim f@a era" fear sn@?

(il m-u 11 tr m~ fc:l" 'mftc:f m
(ii) ~~cfi'l"~~~mw
(iii) adz sm fGunran h fera 6 h 3iriia ear vna

_, 3TicJTGfQ@~ rcn-~ C/.lm~~ fcrn'R:r c~- 2)~, 2014 m JlR;Fl!ft~fcITT:li"~~~
"ff<Ffll;-T~ "f~~ "Qcf 3fCfic;r cfTI" WJ:.~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the a11ount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ~ 3lm"QTm IDH 3r41 ,if@raUT h#qr szi ra 3rzrar rn ar ave fafa mm "iflTaT fcnQ' CJN~

ah 1o% p1arru 3#lrziha vs Rlc11R.c1 m "ff6f avsh 10% 0pr=Tru #tGra#al
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where 'penalty alone is in dispute." ,,/:~:11~::--•~
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ORDER-IN-APPEAL

This appeal has been filed by M/s Swastik Ceracon Ltd (Unit-1), Survey No.249, Village

Palaj, Mehsana-Bechraji Road, Mehsana, Gujarat [hereinafter referred to as "the appellant"]

against order-in-original No.416/Reb/CE/AC/2015 dated 11.03.2016[ hereinafter referred to as

"the impugned order]passed by the Assistant Commissioner ofCentral Excise, Mehsana Division

[hereinafter referred to as the "adjudicating authority].

2. Briefly state, the facts of the case is that the appellant had filed a refund claim of

Rs.1,04,925/- on 02.11.2015 towards excess payment made daring the course of audit; that on

the basis of audit reported dated 07.08.2015, they were required to pay @6% of the value of

exempted goods but by mistake they have paid@l2%of the value of exempted goods. A show

cause notice dated 25.01.2016 was issued to them for rejecting the said refund claim on the

grounds that they have paid the said amount voluntarily on agreement with the audit officers who

raised the demand of the said amount and has not given any reason/evidence in support of their

claim that the credit reversed was in excess. Vide the impugned order the said credit was
rejected.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that the

adjudicating authority has rejected the claim without giving proper findings on reply to the show

cause notice as well as supporting documents; that in the instant case the adjudicating authority

has rejected the claim for non submission of copy of invoices but there was no requirement to

produce the copies of said invoices as the appellant has paid the amount in excess due to

calculation mistake and they have produced calculation sheet showing the excess amount paid.

The appellant has cited various case laws in support of their arguments.

4. A personal hearing in the matter was held on 17.02.2017. Shri Nilam Shah, authorized

person of the appellant appeared for the same and reiterated the grounds of appeal. He submitted

a additional submission and stated that the work sheet submitted by them was not considered.

5. I have carefully gone through the facts of the case and submission made by the appellant

in the appeal memorandum as well as at the time of personal hearing. The limited point to be

decided in the matter is_ relating to the refund of excess amounting to Rs.1,04,925/- said to be

paid by the appellant during the course of audit.

6. At the outset, I observe the appellant had paid an amount of Rs.2,09,849/- (Duty of

Rs.1,93,534/- + penalty of Rs.16,315/-) on the basis of audit objection relating to non

maintenance of separate records for common utilization of input service for the production of

dutiable goods as well as exempted goods. The said amount was paid by them for the period

pertains to January 2014 to February 2015 as calculated by the audit officers.

7. I observe that in the Audit Report dated 07.08.2015, it was alleged that the appellant had

taken credit of Rs.1,93,534/- towards common input service during January 20 I 4 to February

2015. I further observe that on accepting the said allegation, the appellant has paid the said ([]

amount with penalty. As per Section 6(3) of CCR, if the appellanthas not followed tu bl}
! . -.,. . \
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procedure prescribed under the said rule, they are required to pay an amount @6% of the value

of exempted goods i.e in the instant case trading activity. The appellant has contended that they

have paid the amount @12% of the value of the exempted goods instead of @6% of the value of
I

exempted goods as required under Rule 6(3) of the Cenvat Ct'jedit Rules, 2004 and accordingly,
i

the excess amount paid them is required to be refunded. The adjudicating authority rejected their

refund claim mainly on the grounds that the appellant has [not submitted any evidence and

supporting documents to prove that they have reversed credit ih excess than the required amount

under Rule 6(3) of the Cenvat Credit Rules. The adjudicating authority further held that in order. • I

to calculate whether the reversal is correct or otherwise, the value of exempted goods/services is

need. However, the appellant has not provided any such details along with the claim, hence the
claim cannot be ascertained.

'
8. In the circumstances, I am of the considered view th~ft the adjudicating authority may

Iexamine the issue afresh with regard to the reversal of Cenvat !Credit. He may also examine the

issue on the basis of audit report along with the relevant documents furnish by the appellant. The

appellant may furnish all requisite documents before adjudicating authority for considering their
case afresh.

9. In view of above discussion, I remand the case to the adjudicating authority. Needless to

mention here that necessary opportunity for natural justice may be given to the appellant.. The
appeal stands disposed of accordingly.

a.a?
(3"JIT ~lcli"t)

.3-ITWn (3fCfrc;:"fr - I)
Date: 31/03/2017

0

Attested

a:°Superintendent (Appeals-I)
Central Excise, Ahmedabad

ByR.P.A.D.

To
Mis Swastik Ceracon Ltd (Unit-1),
Survey No.249, Village-Palaj,
Mehsana-Bechraji Road, Mehsana,

±2%
·'+

Copy to:

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III [
3. The Addl./Joint Commissioner, (Systems), Central Excise, /Ahmedabad-III
!·./iThe Dy./ Asstt. Comm1ss10ner, ST D1v1s1011-Mehsana, Ahledabad-III
, grate.

6. P.A file.
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